§511.52

the Presiding Officer may reopen the
proceedings for the reception of further
evidence.

(2) Except for the correction of cler-
ical errors, the jurisdiction of the Pre-
siding Officer is terminated upon the
filing of the Initial Decision, unless
and until the proceeding is remanded
to the Presiding Officer by the Admin-
istrator.

§511.52 Adoption of initial decision.

The Initial Decision and Order shall
become the Final Decision and Order of
the Administrator forty (40) days after
issuance unless an appeal is noted and
perfected or unless review is ordered by
the Administrator. Upon the expiration
of the fortieth day, the Executive Sec-
retary shall prepare, sign and enter an
order adopting the Initial Decision and
Order.

§511.53 Appeal from initial decision.

(a) Who may file notice of intention.
Any party may appeal an Initial Deci-
sion to the Administrator provided
that within ten (10) days after issuance
of the Initial Decision such party files
and serves a notice of intention to ap-
peal.

(b) Appeal brief. The appeal shall be in
the form of a brief, filed within forty
(40) days after service of the Initial De-
cision, duly served upon all parties and
participants. The appeal brief shall
contain, in the order indicated, the fol-
lowing:

(1) A subject index of the matters in
the brief, with page references, and a
table of cases (alphabetically ar-
ranged), textbooks, statutes, and other
material cited, with page references
thereto;

(2) A concise statement of the case;

(3) A specification of the position
urged;

(4) The argument, presenting clearly
the points of fact and law relied upon
in support of the position on each ques-
tion, with specific page references to
the record and the legal or other mate-
rial relied upon; and

(5) A proposed form of order for the
Administrator’s consideration in lieu
of the order contained in the Initial
Decision.

(c) Answering brief. Within thirty (30)
days after service of the appeal brief
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upon all parties and participants, any
party may file an answering brief
which shall also contain a subject
index, with page references, and a table
of cases (alphabetically arranged),
textbooks, statutes, and other material
cited, with page references thereto.
Such brief shall present clearly the
points of fact and law relied upon in
support of the position taken on each
question, with specific page references
to the record and legal or other mate-
rial relied upon.

(d) Participant’s brief. Within thirty
(30) days after service of the appeal
brief upon all parties and participants,
any participant may file an appeal
brief which should contain a subject
index, with page references, and a table
of authorities being relied upon. Such
brief shall present clearly the position
taken by the participant on each ques-
tion raised by the appellant(s).

(e) Cross appeal. If a timely notice of
appeal is filed by a party, any other
party may file a notice of cross-appeal
within ten (10) days of the date on
which the first notice of appeal was
filed. Cross-appeals shall be included in
the answering brief and shall conform
to the requirements for form, content
and filing specified in paragraph (c) of
this section. If an appeal is noticed but
not perfected, no cross-appeal shall be
permitted and the notice of cross-ap-
peal shall be deemed void.

(f) Reply brief. A reply brief shall be
limited to rebuttal of matters in an-
swering briefs, including matters
raised in cross-appeals. A reply brief
shall be filed and within fourteen (14)
days after service of an answering
brief, or on the day preceding the oral
argument, whichever comes first.

(g) Oral argument. The purpose of an
oral argument is to emphasize and
clarify the issues. Any party may re-
quest oral argument. The Adminis-
trator may order oral argument upon
request or upon his or her own initia-
tive. All oral arguments shall be re-
ported and transcribed.

§511.54 Review of initial decision in
absence of appeal.

The Administrator may, by order, re-
view a case not otherwise appealed by
a party. Thereupon the parties shall
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and participants may file briefs in ac-
cordance with §511.53(b), (c), (d), (e),
and (f) except that the Administrator
may, in his or her discretion, establish
a different briefing schedule in his or
her order. Any such order shall issue
within forty (40) days of issuance of the
Initial Decision. The order shall set
forth the issues which the Adminis-
trator will review.

§511.55 Final decision on appeal or re-
view.

(a) Upon appeal from or review of an
Initial Decision, the Administrator
shall consider such parts of the record
as are cited or as may be necessary to
resolve the issues presented and, in ad-
dition, shall, to the extent necessary or
desirable, exercise all the powers which
he or she could have exercised if he or
she had made the Initial Decision.

(b) In rendering his or her decision,
the Administrator shall adopt, modify,
or set aside the findings, conclusions,
and order contained in the Initial Deci-
sion, and shall include in his or her
Final Decision a statement of the rea-
sons or bases for his or her action. The
Administrator shall issue an order re-
flecting his or her Final Decision.

§511.56 Reconsideration.

Within twenty (20) days after
issuance of a Final Decision and Order,
any party may file with the Adminis-
trator a petition for reconsideration of
such decision or order, setting forth
the relief desired and the grounds in
support thereof. Any party desiring to
oppose such a petition shall file an an-
swer thereto within ten (10) days after
service of the petition. The filing of a
petition for reconsideration shall not
stay the effective date of the Decision
and Order or toll the running of any
statutory time period affecting the de-
cision or order unless specifically so
ordered by the Administrator.

§511.57 Effective date of order.

(a) Consent orders. An order which has
been issued following acceptance of an
offer of settlement in accordance with
§511.26 becomes effective upon
issuance.

(b) Litigated orders. All other orders
become effective upon the expiration of
the statutory period for court review
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specified in section 508(c)(1) of the
Motor Vehicle Information and Cost
Savings Act, title 15, U.S.C. section
2008(c)(1), Pub. L. 94-163, 89 Stat. 911,
or, if a petition for review has been
filed, upon court affirmance of the Ad-
ministrator’s order.

Subpart G—Settlement Procedure
in Cases of Violation of Aver-
age Fuel Economy Standards

§511.61 Purpose.

This subpart establishes the proce-
dures and requirements necessary to
obtain a settlement of a case of viola-
tion of section 507 (1) or (2) of the
Motor Vehicle Information and Cost
Savings Act, as amended, Pub. L. 94-
163, 89 Stat. 911 (15 U.S.C. section
2007(1)(2)). No settlement of such cases
may be had except as in accordance
with this subpart.

§511.62 Definitions.

Average fuel economy standard means
an average fuel economy standard es-
tablished by or pursuant to the Motor
Vehicle Information and Cost Savings
Act.

Insolvency means the inability to
meet expenses when due.

Settlement means a compromise,
modification, or remission of a civil
penalty assessed under this part for a
violation of an average fuel economy
standard.

§511.63 Criteria for settlement.

Settlement of a case of violation of
an average fuel economy standard is
discretionary with the Administrator.
The Administrator will consider settle-
ment only to the extent:

(a) Necessary to prevent the insol-
vency or bankruptcy of the person
seeking settlement, or

(b) That the violation of the average
fuel economy standard resulted, as
shown by the person seeking settle-
ment, from an act of God, a strike, or
fire, or

(c) That modification of a civil pen-
alty assessed under this part is nec-
essary to prevent lessening of competi-
tion, as determined and as certified by
the Federal Trade Commission under
section 508(b)(4) of the Motor Vehicle



